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This paper on the legal rights and remedies of high 
school dropouts and potential dropouts is a study of the plight of 
the substantial number of students who drop out of the New York 
public school system before considering high school graduation. 
Further^ it questions the availability of legal rights to students 
and parents. Three sections constitute the document: (1) an 
introduction discussing the nature ana magnitude of the problems; (2) 
an analysis of the manner in which the Board of Education violates 
New York State laws by failing to provide adeguate staff for 
attendance services^ employment certificate procedures^ auxiliary 
schoolr§^or dropout referral programs, and suspension and exemption 
_^^ceaures; and (3) an examination of tLe constitutional right to a 
suitable education for all educationally deprived students^ The 
latter section is analyzed in terms. of a number of recent legal cases 
concerning handicapped children, nonrEnglish speaking students^ and 
State institution patients, which cases are said to establish 
precedents for asserting a right to a meaningful educational 
opportunity, A discussion of what are labeled as manageable standards 
for effectuating judicial relief, c^n.eidax^d under the specific 
headings 6f equal resources, bona fifle efforts to provide suitable 
education^ and attainment of min'iSrtr^ education standards, is included 
in the summary, (Author/AM) 
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The P.A.R.C. and Mills cases are usually cited as landmark decisions 

prohibiting the total exclusion of handicapped children from the public 

school sysffem, A ban on such total exclusion is already a matter of statutory 

right in the State of New York (as it was in Washington, D.C.). See also 

In re Leitner , 40 A.D.2d 38(2d Dep't., 1972), Matter of Reid , supra , 

Matter of Downey 72 Misc. 2d 772(Fam.Ct., N.Y.Co., 1973), Matter of 

Kirschner 74 Misc,2d 20(Fam.Ct.> Monroe Co., 1973). The more 

basic significance of these cases for our purposes, however, lies in the 

Constitutional underpinning that was given to existing statutory rights to 

education and the sweeping relief ordered by the Courts to assure provision 

(54) 

of "adequate" education, "suited" to each child's needs. 

In considering the framing of relief which would ensure the provision 
of more than mere custodial services for mentally and emotionally handi- 
capped children, the federal Courts consistently have found it necessary to 
insist upon provision of meaningful educational programs and services. 
Similarly, a court presented with the severe problems and handicaps of 
New York City's dropout population might be persuaded to order the 
implementation of plans to provide services "suited" to their needs. 
Just as the mere right to physically attend schools was not considered 
sufficient relief in P .A,R,C. and Mills, so in the present dropout situation 
an abstract "right" to attend school which is not accompanied by access to 

35 
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In this paper, the plight of the substantial number of students who drop 
out or are "pushed out" of the New York City pi^bllc school system before 
high school graduation is considered. Are there any legal rights or remedies, 
available to these students and/or to their parents? 

The basic conclusion drawn here is that certain practices of the 'New 
York City Board o^ Education adversely affect dropouts and potential 
dropouts and are fn v^o'atton o^ specific provisions of state law. Further- 
^orBf s^vbstont'c- precedent ex«sts for establishing a Constitutional right 
<-o orovfsfon G *'su!^ab?e education" for each chi'd. The enforcement 
o* ^his mandate would comoe! the school system to, provide programs and 
services dl rectly related to the needs and capabilit'es of educationally ^\ 
deorived students. . ^ 

The d'sci'ssion v/Sich follows is thus divided into three sections: 
First h an 4n^rocuctcry discussion or the nature and magnitude of the prob- 
lem at ^and. Second is an analysis o^ th^ manner in which Board of Educat'on 
oracffces violate the specific provisions of State Education law infciiing to 
provide adeauate attendance services, employment certificate procedure^, 

♦ 

Michael A. Rebe!! is an attorney who was Associate Director of the 
Community School Syste'^i^ Project of the New York Lav/yer's Committee 
^or Civil Rights under Lav/. Currently he is in private prcct'ce, repre- 
senting school bocrd^ and educational organizations seeking school refo'-na. 
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oiace^ by the editors. Readers Interested in these citations can contoct 
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auxiliary schools for dropouts, and suspension and exemption procedures. 
Finally, the Constitutional right to a "suitable education" for all-educa- 
tional ly deprived students is considered in light of recent cgses establish- 
ing a specific right to "suitable education" and "suitable treatment" for 
handicapped children, non-English speaking students, and Inmates of 
state institutions. A discussion of appropriate "manageable sfandarc-" 
for effectuating judicial reUef !s included in this section. 

THE PR03XbM 

The magnitude of the prolonged problem of school dropout's !: "nd'cc^'ed 
by the Fleischmann Commission's ^mding that only Jo'^o o^ Nov/ Vo'- C'*^y 
students who entered public secondary schools in 1*^65 v/en^ on to nrodvcft 
as compared with 74^c for the rest of the State. Only 51 . 1^ o^ ^icv 
York City's black students and 4^.8% of Hhpanic stud^"r5t5:.who c^Jer'K* 
the ninth grade in 1967 v/ere st!!! enrolled four yeors later, as corrDorec" 
with 76.1% of "other" students. A recent *itudy indicates that t^e drop- 
out percentage from many of New York City's academic hiqh schooJs 'r- 

(3s 

creased between 1970 and 1973. 

These extremely high dropout figure*; are presaged by the city's exfro- 

ordinary truancy rates. In 1972-73, the average daily attendance !n tS'^ 

high schools was 74.25% and the average number or doys o' a^senc^ o-^r 

pupil on register was 47.39?S. These figures (which do not inC'Uc^ 

additional absences ^rom class due to cutting; repre^i^^'nt a ruostcntlo! 

worsening ^rom the 1965-66 overage daily academic hl^jl^ -choo! n^^cr >- 
(5) 

of 80. 4^0. In some high school*;, especially In ghetto a'^ec^., t^*' c/v:o"^^^ 

'6) 

daily attendance for 1972-73 was as low as 49"^^. 
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The Severe negative consequences for the numerous students who fall 

to o*'tain a minimal! / adequate education and a high school degree are 

aoparent. They will find their opportunities for gainful employment in our 

increasingly tecTinologlcal society, and the prospects for meaningful persona! 

* 

fulfillment, substantially restricted. yAbout two"'thirds of all workers who 
never completed high school are employed in unskilled and semiskilled 
jobs and the unemoloyment rate among school dropouts nas been as high as 

about 25% — rising to as much as 70% in slum neighborhoods of the4^rae 

(7) 

cities. The costs to socrety, in terms of higher unemployment and 

<8) 

welfare subsidies ond^'gher crime and delinquency rates are immense. 

Admittedly, many o^ the individuals who become truants and ultimately 

high school droDOuts, orlglnaUy came to the schools with serious soda!, 

emoMonal and ^earning problems. The educational system cannot be 

expected to overcome all of the effects of our spciety's social, economic 

and political ills, but neither can it write-off youngsters from troubled 

backgrounds without seriously attempting to provide programs related to 

then needs and capabilities. The head of the City's Bureau of Attendance 

esl'imates that possibly as many as half of the current dropouts could be 

retained in school if adequate funds and staff for attendance purposes 
(9) 

were avai!ab!e. Further, according to the director of the droDOut 

oreventlon programs ^he United States Office of Education, substantia' 

structural ^morovements In the school system could "save" 75% of all 

(10) J 
dropouts. / 
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Despite much tolk obout dropout prevention over the oast decade, ond 

some recent infusions of federol funds for career educotion programs, 

the New York City Boord of Education hos not responded to the needs of 

potentiol dropouts with the commitment and resources that are clearly needed 

The lorge, impersonal s^chool system, which is not decentralized on the 

high school level, still operates overcrowded schools on double and triple 

(12) 

sessions, provides grossly inodequote support and guidonce services 

and foils to provide to any substantiol deqree the tyces of special orogroms 

which professionals in the field and outside anclysts^'^^ have odvocaied 

for reducing dropout iond truoncy rates. 

In the foce of the harsh stotjstic that 4Q-50% of oil high school :.^'jde^^s 

are potehtfal' dropouts, the Board of Educotion has Implemented a f'«u'noer 

of alternative programs--mIni-schools, satellite schools, street ccodemies 

and alternative high schools. Yet these programs enroll only obou^^?*^ ^ of 

(15) 

the high school population. At the same time, present proctices nWm't 

orincipals and other school officlols to "solve" their problems with oIFflcu!'' 
students by encouraging them to drop out, even though the parent ond ♦he 
child in some cases express strong desires to stay in school. 

Perhaps the most blatant illustration of the system's failure to re'-.pond 
to the needs of the potential dropout is its budgetory allocation ^ormula wMcN 
allocates substantially less money on a per copita basis for educatloncl ' / 
deprived students. This inequity arises largely from the foot the^ ^uncn jr^ 
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distributed to each school according fo the daily average number of subjects 
taken by each student rather than on a strict per capita basis. Thus, if 
students in a middle-closs area are enrolled for an average of seven academic 
subjects while students in a ghetto area only take five, 40% more money 
will be provided to the middle-class area school under this basic formula 
element. By allocating according to course load, the system denies to low 
achieversjiO% additional funding which might have been used to provide 
them remedial programs or other special services. 

Furthermore, because the central office pays al! 'eacher salaries direcMy 
and the formula ol locates pedagogicol "units" to each high school rather 
than actual dollar aopropriations, middle-class schools, which tend to attract 
more experienced staff, receive the benefits of such experience without 
having to pay the accomoanying salary differentials. In other words, 
"difficult" schools era denied the savings realized by the system in paying 
lov/er salaries to less experienced teachers, savings which might have been 
used to lower doss size or otherwise compensate for disadvantage. 

The student course load and teacher salary factors built into the formula 
more than balance out the slight additional funding provided for alternative 
schools and the 6.67% additional weighting for pupils retarded at least two 
years 'n reading. For example, a recent study found a 50% higher per 
capita expendl*-ure rote for students at Tottenville High School in Stater 
Island (87^? a*ter»dance rate, !0.3'^o reading retardation rate) than for st'uc'en:? 



at Franklin K. Lane High School in Brooklyn (A9% aHetidonce rate, 51.4% 

(17) 

reading retardation rate). 

In short, it would aopear that the New York City public school system 

has assumed the inevitability of an accelerating dropout rate and refuses 

to provide adequate resources and programs geared to the spoc-al needs a'^d 

abilities of potential school leave s. As David Selden, president of ^'ne 

American Federation of Teachers, recently put it: 

"The idea that half our children are no^ 
worth educating seems monstrous, and yet 
this is exac^!y the effect of what we o''o 
now doing, fn effect, our schools or, 
based on the concept of the *morginaI 
child*. "(18) 

An analysis of the New Yprl^: State Education Lav^ indicate^, tNo^ t^e 
Board's actions and inactionj in regard to the potenHal drooout oopu'ation 
are in violation of soeclfic statutor^requirements. Furthermore, *^^e 
basi$ of a number of recent federal court decjsfon<;, it may be do^?*^'c *o 
orgue for a constitutional righ*^ to a provision of "suitable eoucjMon, " 
the enforcement which v/ould comoel *"he school system to prc/'c',- 
orograms and services directly reloted to the needs ond cooabM^Ko'. o^* 
educationally deorived students. 

( 

• VIOLATIONS OF NEW YORK STATE LAV/ 
TSe New Yor!' G*/ Boord of EdOcotion'', failur*> to orovic A n ■<n,.(i,^'.,< ' ' 
and adequate education to the significant number of '.tuWf^n*'. //hn -, - 
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before high school graduation is inconsistent with New York State's commit 
ment to public education. Since 1874, New York State has guaranteed the 
right of free public education to all its children. Article XI, section I of 
the State Constitution specIficaHy requires the Legislature to provide "a 
system of free common schools, wherein all the children of the state moy 
be educated. 

Although the orlcilnal New York compulsory education act guaranteed 

(19) 

only elementary schooling for children between ages eight and fourteen, 
under the conditions our confemoorory, technoloaical society, o 

minimally adequote education ciearly includes the right to a high school 

(20) 

educctfon. Tht^, the New York Legislature has specifically provided 

that "A person over five and under twentyone years of age is entitled 
to attend the pub'ic schools maintained in the district or city in which 
such person resides without the payment of tuition" Ed, Law §3202(1). 

Consistent wf'^h the state's strong commitment to universal public 
education, the Legislature has enacted a detailed statutory scheme in 
order to ensure that all children v/ill receive full educational benefits. 
Thus, children between the ages of six and sixteen (New York City has 
exercise^ option to include seventeen-year-olds) must receive full-tine 
'rstruction, either in o pubUc school or in a private school offering 
equ!vo!en* In'>tructfO'^. "^he ob^gation of persons in parental authority 
*o ensure such ^uM-time attendance is soecIflcaUy delineated. 
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(5ee a\^o People ex rel Belfon v. Anonymous '44 Misc. ?d 392 ^^am.Ct., 

N.Y.Co., 1964), Cavonac)h v. GalamatSon- 31 ^.D.2d 635 '(2c' Dep'' . , '^oF 

Furthermore, Dublic welfare officials ere required ^ furnish indigent 

children with suitable clothing, boo'<'., ^ood, etc. *o onoble th^^nn c-tk-r;.' 

school. Beyond that, school districts are required to 1-eep occurate rcrcr l:. 

of attendance, and must appoint attendance teachers to enfoice M,e un - 

versal education provisions. Discharges or suspensions students for 

r osons of mento! or physical incapacity, seei 'no of eniDlo-.menf o- 

disciplinary reasons, arc tightly regulated and discoi rocif d . 

Thus, the U-gisla^vre has established a com pulsar/ oouoc:''-- .'' 

educational enHtlement system to maximize fchoc: oit.'t. dance, er 'r - 

aoparent assumption tha^ all children ..vM! profit from a lono-'.-r'^- oo'i.-. 
(21) 

experience. Unfortunately, the New York Cit . -choo' s/s»o- .oi 
engaged in a series of acts and omissions which directly violate both thr 
letter and the spirit of the state law. T>^e:,e include a fo'lvr.' 'o oro- Ic- 
adequate attendance services, employment certifico'e -rocedvres, 
liary schools V dropouts, ond susoension and e/e^.n'Jo" D^ocedvre- . " 
Each of these vlolotions contr^b-jtes the truancy -n^ drooo-^ c^oV-^ 
and prevents educoMonoHy coor^ved students fron -^colvir-a -...o-^---;'-.' 
educational opportvni'ie' . 
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A. Atfendonce Services 

The New York State Education Law requires all school districts in the 

' state to appoint supervisors of attendance and attendance teachers 

(formerly known as truant officers). It also provides for the establish" 

! ment of on entire bureau of comoulsory education, school census- and 

child syelfare'in the City of New York. The powers of the attendance 

V officers include the right to arrest minors unlawfuiry absent from attendance 

uoon insfruction end ffie right \o enter certam prsvafe or public premises 

^.^ ^\ Qscerfaln fhe whereabouts of any minor required ^o be in schcaL 

8ut rhe duties o^ ^he at^-e^^dance officer are not narrowly limited 

^ to arresting trucnts or assuring ^heir mere physical attendance. 

The law makes clear that fhe attendance officer's primory function U to 

deal v/ith soc?a! or educational cJroblems that migh^ interfere ^ith o 

c^iild's ability ^o obtain an adequate educatjon; 

"To '•he end that children shall not suffer 
through unnecesscry failure to attend 
schoo! for any cause whatsoever, it sholl 
be the duty of each attendance teacher and 
each ottendance suoervisor to secure for 
every child his right to educational 
opoortunifies which will enable him to 
^ develop his fullest potentialities for 

educo^^'on, ohysical, social andsoiritual 
growth os an individual and to orovide 
for *-he schoof adjustment of any non- 
o^tendant child in cooperoMon with school 
ou^hortf-iAs^ soecial schoo! services and 
community and socfa! agencies..'^ 

13 
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the Manual of Regulations of the Nevf York City Bureau of 
Qjmpulsory Education_includes among the objectives of its attendartce 
bureou such items as "Adequate and adapted services -for the nonattendant 
child and his parent so that the pupil can profitably accept the school 
experience and adjust to the persdnal and social requirements of his Mfe" 
and "Co-ordination of the services of the Board of Education and the ^ 
resources of the communit/ for meeHng the needs of the school absentee. " 

Although the arrest and entry oowers of the attendance officer moy 
relote only to children of compulsory school age, t*^3se broader obiec*"wes 
of securing for each child a realistic educational opportunity would appear 
to require that necessary services be provided a!! enrolled s'-udents uo to 
age twenty"one in order to ensure the full development of their 
"potentialities/* (Indeed, Ed. Law ^2570 specifically requires ^he 
Bureau of Compulsory Education to enforce a!! the orovisions of Art. 65, 
which necessarily v/ould include the educational enrit!ement orovls'ons 
of Ed. Law I 3202.) 

The failure of the Nev/ York City school system to fuIfiU its obPga^ions 
under the above cited statutory ocovisions is aooarent.^ The Bureau o^ * 
Compulsory Education does not even claim to enforce *he rtgSfs 
seventeen to ♦'went-y-one year olds, since its Manual soecificcMy s^o^es 
"The objectives of public education in Nev/ York City are sought 

14 



all children of compulsory school attendance oge (emphosis added). 
Even for those children under seventeen whom it purports to sei/^ice, 
the Bureou's mmimol resources prevent ony realistic possibility of com" 
pHance with stotufory requirements. 

In the face of steadily deterioroting ottendance figures, the number of 
ottendance teochers serving in both the high schools and the elementary end 

junior high schools has been reduced by approximately 20?o over the past 

f 

four years. This has resulted in case loads as high as 1500 per attendonce 
(22) 

o^^icer. Although \He bureau's Mani/al require*; ^hot all cases of 

une^ola'ned pupil absence be referred to the bureau on the fifth day of 

contlpuous aSsence, a recent study by the State Comptroller's Office 

founj tha*' flf^h-day referrals were not" made in 60% of the cases and ^'^at 

(23^ 

35% of the time referral "was made ofter an average of nineteen days. 
The fact that officTa' Bureau of Attendance discharge figures for i972"73 
list over 13,000 stud<ints as "not found" despite the statutory obligotions 
to keep accurate attendance rec u school census is a further 

examole of the bureau's inability fo^perform the most minimal bosic 
attendance functions. . ^ 

The Nev/ York school system's failure to provide adeauate staff for 
at*'endance ^unctions h ouzzling in light of the foe* that additiona' 
attendancejtaf*^ cou'o he hired at no cost to the c»ty. Since state o^c' 



Is cDDoi^^ioned school dl';trict5 on the basis of averoge daily aVt^j^idance^ 
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it hos been estimoted thot o l%jincreose in city-wide ottendonce figures 

would result in S5 million odditionol stote oid (on omount sufficient to 

(24) 

olmost double i-he oresent number of ottendonce teochers). 

The importonce of vigorous odherencejo ihe stotutory requiremenf^r 

for provision of ottendonce services wos recently emphosized by the 

Appellote Division, Second Deportment in Motter of Geduldiq, 43 A.D. 

2d 840 (2d Dep't., 1973). The Court there struck down the ottemot of one 

New York City Community School Boord to dismiss oil of Its ottendonce 
(25) 

personnel. Although only the cleorcut issue of totol obondonment of 

Qttendonce^services wos before the Appellote Division, the Court never- 
theless indicoted thot sufficiency of ottendonce services is o question worthy 
of further odministrotive ond judiciol considerotion. 
B. Employment Certificote Procedures 

\ 

As indicoted obove, <Jl minors from six to sixteen yeors of oge are reouired 

-.(26) 

to ottend upon full time instruction. In oddition, in certoin school 

districts - including the City of New York - the boord of educotion md/ 
require minors from sixteen to seventeen yeors of oge who ore not employed 
to ottend upon full-time instruction. The New York City Board of Educotion 
hos exercised this option ond requires such school ottendonce until oge 

seventeen. / 

\ » 

Although the stote requires compuUory school ottendonce until oge 
sixteen or seventeen, students ore entitled to ottend oublic schoo^Junfn 



1 

age twenty-one. /Apparently, in order ta ensure that students will not 
lightly exercise the option to leave school before the normal high school 
graduation age, the statutory scheme does not permit minors under eight 
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tc leave school for full-time employment without an employment certificate 

(27) 

.issued by the Board of Education. Although child labor laws may have 
originally been enacted to ensure that very young children were not 
Dermitted to engage in dangerous factory work, (See Labor Law Art. 14, 
Marmo v. Lehmaier 173 N.Y. 530,532-3 (1903)), the vesting of responsi- 
bility for the issuance o*^ employment certificates for. sixteen and seventeen 
year olds with fhe educaHona! aufhorities appears fo have also been mofivated 
by a concern that f^e child be fully counseled as to his educational needs. 
PermfssJon to work v/ould be granted only after a careful decision fhgf the 
student's best interests would be served by permitting such employment. 
See Amberg v, Kmley 214 N.Y. 531,538 (1915), Matter of Solvio v. 
Abercrombie & Fitch 40 A, D. 2d 1056, 1057 (3rd Dep't., 1972). 

In accordance with this counseling aim, the procedures for issuance ^ 
of employment certificates require the applicont to submit evidence of age, 
physical fitness, prior schooling records, a pledge of specific employment 
from an employer-- and "written consent of the oarent or guardian. " 
AM certi^cate fornis must also be approved by the Commissioner of 
Education. Pursuant ^o these requirements, the New York City Board of 
Education Has established on "exit Interview" procedure which is set for^^h 

1? , 



in Special Circular No. 67, 1969-70. The prime stated purpose of thse^ 
procedures is; ' ^ * ^ 

"To explore in depth the pupil's reasons , ; 

for wishing to withdraw from school and 
to n^lake all possible adjustments that may 
enaole him to continue his education. " 

The Circular specifically siotes that the parent or guardian must aope^r 

school to consent to a withdrav/al and that the parent and child snal! be' 

counseled "on present and future vocational and educaMonal goals. " 

/ 

it further requires that "There should be no aoorovot for d^scharce ^rc'^ 

\choo! unless evidence Is presented of on F^'' ^nterv'e.v "i^vln-^ 

been conducted '* 

If the New York City school s/stem fuUy compjfed v/Ith the recv* emen 

of Circular 67, there Is little doubt that,many students vAo mlcn^ etSery/>. 

drop ou. of school would be counseled ogainst such a move. Approcrfate 

guidance and services might be arranged to secure each such students 

"right to educational opportunities which wll! enable him to ^"evo'oo 

fullest potentialities ^or educotlort, " according to state lav/. 

Unfortunately, however, It ocpcors the?' C'rcu'or 67 oroceduret ore w-'^V^^ 

ignored or violoted by the orlncloois charged v/f^h ^he'r en^orce-ron; -n 

Nev/ York C'ty. A '■ecent reoort of the S^ate Comot-onQr^s Off'co Vo^oc: 

"Also byoassed In most instances v/as ?'te 
(Board of Education? direction that an exit 
Intervlev/ be conducted v/Ith the drooou^ . ^'^"^^ ' 
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Furl-hermore, in many cases where interviews are held, it is obvious 
that genurne efforts to counsel the student and discourage school-leaving 
do not take place; In the first place, representatives of the Bureau of 
Attendance who should have substantia! knowledge of the child's problems 
and potential, apparently do not porticipate in the exit interviews. ^ 
Secondly, in many instances, little or no effort is.made to require or validate 
employment pledges and youngsters often are signed out to.phantorrV jobs/^^^ 
Finally, and perhaps most importantly, In a large number of cases, the» 
parents' written consent is not sought or obtained. In many instances 
Dorents are merely notified by a form letter that unless the school is 
contacted within o week, their truant child will be discharged. ^^^^ 
Since the law specifically requires not only the "written consent of 
the parent or guardian" but also that "a parent or guardian shall personally 
appear before the issuing officer or school authorities to indicate consent", 
it would appear that all discharges which lack explicit parental attendance 
and consent are invalid. 

Even in those cases where parental attendance and written consent Is 

obtained. It Is questionable whether the cir.cumstances of the often pro-formo 

interview provide a reasonable* basis for an informed, voluntary decision to 

(31) \ 

waive statutory rights and entitlements. ^ourts have held in a number o^ 
education cases that notice to parents of proposed placements, transfers or 
discharges must Include clear informofion concerning all avoilable 
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"alternative educaHanal opportunities". M?lls v. Boord of Educotion of 
District of Columbia 348 F. Supp. 866,880 }o.C., D.C., 1972), 
Pennsylvania Association for Retarded Children v. Pennsylvania 343 F.Supp. 
279,304 p. Pa., 1972), (hereinafter referred to as "P.A.R.C. '"). 
It would seem no less reasonable to require the Board of Education to 
full>^ implement its own stated procedures, and to genuine!/ counsel parents 
and students of the full consequences of dropoing out and of all available 
options for overcoming educational or social difficulties. Given the reo^'^y 
of high unemployment rates for high school dropou* , it is highly tn'ike'v 
that close to half o^ New York's high school studen*; will drop out 
school if they are fuUy counseled and orovlded opproortate ">uoport i-r^ 
services. 

Auxiliary Schools for Dropouts , _ 

As pari of a consent decree oporoved by the Court in P.A.R.C.,-- 
a case challenging the exclusion o^ certain handicapped children hom f^o 
public schools " the Artorney GeneraJ o^ Pennsylvon'o agreed *o -is'je 
an opinion declaring that oarents of chHdren under seventeen hcve o cc^-- 
pulsory duty to send their children but no^ that educaf.ionol enflil^^e*')^ 
lapses at that age. The At^-orney Genero! ruled that *'c chf'd nivr,'- 
granted access to o free, public orogrcm of education and ^-o'n'no" -jo *r 
age twentyone. ^ 
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The statutory scKeme of New York State Educatian Law similarly indicates 
an intent by the Legislature ta assure that all citizens up ta age twentyane 

have an equal right ta call upan public resaurces and funds far their 

(32) ^ ' 

educatianal needs. Even far minars who have decided to seek full-time 

emplayment withaut haOing attained a high schaal degree, the Baard of 

Educatian is required ta pravide access ta pragrams af accupatianal 

educatian commensurate with their interests and capabilities. Under State 

Law, the Baard Is alsa encauraged ta establish day and evening continuing 

(33) 

education high schools. Furthermpre, o school boord is specif icolly 

empowered to require thot dropouts between oges sixteen and eighteen ottend 

port"time schools. 

The sloted policies of the New York City Boord of Educotion would 

oppeor to fully occept these stotutory obligotions ond responsiblities. 

Thus, Specio! C'rculor 67, stoles os o second mojor gool of the exit 

interview procedure: 

" v/Vhere withdrowol is unovoidoble, to 
obtoin such doto os ore obsolutely 
essentiol for referrol to existing 
facilities for counseling educotion 
ond further troininq. "(34) 

The moin referrol agency described In Circular 67 forms is the 

Auxlliory Services for Hfgh Schools. However, only o smoll percentage of 

high school dropouts ore presently serviced by this program. In I972"'73, 
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only 11,543 students- compared with a sixteen to twenty-two year old 

dropout population of approximately 200, 000-- attended any of the 

. (35) i • 

program s sess.ons. U of course true that even if full counseling and 

I encouragement were offered not all '.eligible youngsters would choose to 
6ttend these programs. But no suchUal option exists since, in violation 
of the letter and spirit of Circular 67, thousands of dropouts are not beino 
referred to Auxiliary Services or any other programs. Moreover, no foi.'ow 
up is provided by the Bureau of Attendance or other school officials to ^ 
maximize the likelihood that dro;3outs who are referred will succes.fu'Iv 
adapt to these programs. Even if limitations of sooce and resources in 
the Auxiliary Services program provide an excuse for failing ^o refer all 
students, "no standards have been established to identify the type o^ 
discharged student who should be referred. "^^^^ 

In short, even assuming that the Auxiliary Services and other existing 
dropout referral programs provide realistic alternative educational opporttni- 
Hes, the Board of Education's foilure to ensure that all dropouts are given o 
foir opportunity to attend these programs is in direct violation of statutory 
requirements and the Board's own stated policies. 
Suspension Procedure 
New York State Law provides explicit procedures for the susoension of 
disorderly or problematic students. The main requirements are that no stuo'en' 
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may be suspended by a principal for more than five school days, further 

suspensions by the superintendent of schools must be preceded by a hearing 

on notice with a righf to counsel, and decisions to suspend may be appealed 

(37) 

to the Board of Education. Much recent litigation and commentary has 

been concerned with establishing the student's right to fair procedures prior 
(38) 

to suspension, but relatively little ottention has been paid to the equally 
Important question of what happens to students after they are suspended. 

Consistent with fhe overtoil statutory scheme encouraging full educational 
opportunities for all students up until age twenty-one, the New York 
Education Law nowhere provides for the expulsion of students, even those 
who have been found to exhibit serious behaviorial difficulties ofter a fair 
suspension hearing. Instead, the law states: 

f 

"V^vhere a minor has been suspended as insubordinate or 
disorderly and said minor is of compulsory attendance 
oge, immediate steps shall be taken for his ottendance 
upon instruction elsewhere or for supervision or 
detention of said minor pursuant to the provisions of 
ortlcle seven of the family court act 'K39) 

As in the areas of employment discharge and auxiliary services, official 

Board of Education policy statements purport to fully reflect and follow 

the non-punitive counseling and placement purposes of the statute. 

Special Circular !03(!969'"70) speaking of suspension hearings, provides that: 

"The Important purpose above and beyong meeting 
the statutory requirements is to provide an 
opportunity for parents, teachers, supervisors, 
et n\ . , to plan educationally for the benefi*' of 
the child. The community superintendent or 
suoervl'^lng assistant superintendent shall moke 
a v/r'^tpn $toterr>ent of his findings, together 
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with the deferminafion thereof. Such determinaHon 
may include among other appropriate measures the 
pupil's reinsKatement, transfer to another school, 
referral for placement in a School for Socially 
Maladjusted Children, referral to the Bureou 
of Child Guidance or other suitable professional 
agency for study and recommf^ndation. " 

The United Statfes Court of Appeals for the Second Circuit, accepMng 

at face value such indications of the benign, guidance purposes o^ susoe'^s-on 

procedures, overruled a lower court holding that *^he due process righf of 

counsel must apply in such situations Madero v. Booro of Educatio n 

386 F. 2d 778 (2d Dep^'t., 1967). In so domg, lov^eve^ fhe oon-ai^ ^ 

Court discounted or Ignored the dtftaHed finding: the trio! Coi^t. 

(267 F. Supp.356, S.D.N.Y., 1967). There, Judge Consfonco Bo^er 

Motley had discovered that in many cases, "immediate steps for cttendance 

upon instruction elsewhere" were not taken. Specifically, she found fvjmeroj 

instances of students receiving no instruction for seven to tvi^elve months, 

having been "temporarily exempted" while awaiting placement. The co ^"" 

sequences of this situotion were elaborated upon by the Cour^; 

s "Such prolonged suspension. • . .must have very serlots 
educotional consequences for the child "nvoived. No* 
only may extended susoenslon greatly damage a child 
in his opportunity for education, but in some cases "t 
may be the functional equivalent of art expuls'on ^ror^ 
the oublic schools* For o child who nas been ^o»"cec 
to be out of school eight months ond who whJ!e so 
suspended oasses the school Jeaving age, the Incent've 
to return 'to school under the heovy educotional 'noncicoo 
such a long suspension obviously inflicts, must be ver/ 
small indeed." (See also Vcii! v. Board of Education 35^ 
F. Supp. 597,603 {D.N.H., !C'73». 
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There is no indication thaf this pattern of long delay in placement of 

children on suspension has improved in the past few years. ^"^'^ The fact 

that attendance bureau personnel no longer attempt to follow-up such 

(42) 

cases, indicates that the problem may actually be even more^severe. 

In short, It appears that the statutory requirement for immediate 

orovision of alternative 3ducational placement Is widely flouted. 

Those children on suspension who are not "temporarily exempted" 

often receive inodeguate alternative Instruction. One widely utilized 

alternative is "home-Instruction", normally provided for two hours a doy 

(the mini'vium requirement). It Is difficult to underspend how a ten-hour 

oer wee^ course of stud/ can be considered compliance wl^n a statutory 

(43^ 

requirement that oil minors attend upon "full-time instruction". ' 
See Reid v. Board of Education 453 F. 2d 238, 239 {2d Cir. , 1972), 
Walton V. Board o^ Education 68 Misc._2d 935,937 (S. O. , Nassau Co., 
1972). 

Many o^her r.usoonded students are sent to "alternative institutions" 
^such OS New York's "600" schools) established for "problem" children. 
TSe stMtobH'ty ^he educotlonal programs provided by these Institutions 
has rorelv been rolnec* before the Courts. But see Knight v. Bocrd 
Educotlon 48 ^R.D. M5,H6 fE.D., N.Y., !969), Hunt v. V/Mson 72 
M^c.?d 360 (S.O., V*ionroe Co., !972). The Commissioner of Educot'cn 
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has generally afforded wide latitude to boards of education in their place- 
ment decisions, both those following a suspension as well as those under- 
token for "educational reasons" without resort to specific charges or Aeanngs^^^^ 
See, e.a. Matter of House II Ed. Dep't. Rep. 215^217 (1972), Opinion of 
Counsel, I Ed. Dep»t. Rep. 744(l95h. But, recerj^ederal Court ruPnas 
establishing the right of students and oarents to be consulted and heord 
prior to any transfers or placements may estoblish a basis for more eKt5n<- /e 
iudiciai scrutiny of such placements In the future. See P.A.R.C. ^ Mills, 
see also ^^sconsin v. Constantineou 400 U.S. 43? ^'971), Klrp, ^S.^co;^- 
as Sorters: The Constitutional and Policy jmpncotlom Of Studon* Ciu^nlflcotlon % 
121 U.Pa.L.Rev. 705(1973) and cases dted therein. 

The foregoing discussion ^crs been concerned with the rights su<;rond-'- 
students of compulsory school age for whom the low requires the "'^.necMcte 
provision of ohernative instruction. The rights ot students over comrxMSOf^ 
education age are olso of critical importance. In accordance with tr,o 
entitlement provisions of stote law, the Courts have repearedl/ Ke'o --n 
recent years thot such s udenfs are entitled to a full Searing before f'-pv 
con be suspended from school or dropped from the rolls for hvancv. 
Knight V. Board of Educotion 48 F.R.D. !08(E.D.N.Y. , 19/^9), 
Hobsoo V. Bolley 309 F. Supo. 1393, 1401 (.V.D. Tgnn, '970), 
George v. Fiore 6 2 Misc. 2d4?9(S.Ct,, Erie Co., ">70', Mot'c-r c-' Q- '■-•^ ~ 
Ed. Deo't. Reo. 60(196?). 
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The more troublesome issue is whether the stated Ifmitation of the 
requirement for immediate orovisicn of alternative services only to those 
under seventeen can be interpreted as an implication that students over 
seventeen can simply be expelled. The Commissioner of Education, 
obviously troubled by this question, has In a number of cases noted tha^ 
there is no statutory obligation upon boards of education to ensure the atten- 
dance upon instruction of those over compulsory school age. At the some 
time, however, he hps admonished the boards to make every effort "to 
provide foc^the pUpil's continued education in circumstances best suited 
to his needs and abilities" (Matter of Cuffee , see oUo Matter of Reid 
9 Ed.Dep't. Rep. 166(1970), afPd. 65 Misc.?d 718(5.0., Albany Co-, 
1971), Matter of Chiomon 10 Ed. Dep't.Rep. 224(1971)), and has repeotedly 
overruled expulsion decisions bs involving "disproportionate penalties" 
for the misbehavipr at issue. See, e.g . Matter of Lee , Comm. Dec. No. 8804 
CApril 2, 1974), Matter of MacDonald 8 Ed. Dep't.Rep.32 (1968), 
Matter of Martin 8 Ed .Dep't. Rep. 121(1968), Matter of vVithcm 7 Ed.Deo't. 
RepJI9(l968), cf . Matter of Gaines- II Ed. Dep't. 129(1971). Consistent 
with- the entitlement provisions and fhe intent inferred from the Legislature's 
clear omission of the term "expulsion" from the statutory language, ^^^^ 
it would appear that the most consistent reading of the law would hold tho^ 
while boards of education need not provide alternative or continuing service! 
to suspended students over seventeen, such services must be provided ^or 
any such students who specifically express a desire for further schooffnc. 
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E. Exemption Procedures 

In his 1973 decision in Matter of Reid, the Commissioner of Education 
found that the New York City school system had illegally established a 
"medical discharge register" system which was used to accomplish the 
indefinite suspension of students without recourse to statutory suspension * 
procedures or the statutory procedures for exemption of students lacking 
"proper mental or physicar conditions". The Commissioner's prohibition 
against further utilization of such'medical discharges is likely to result ^ 
in increased report to suspension procedures, and tr the hitherto !it^:e- 
usefd exemption procedures. 

Exemption from instruction is permitted by state !aw v/nen menta- 

or physical examination reveal that a minor Is not in oroper menfa^ c 

..... (47) 
physical condition. The Regulations permit renewable exe^jHj^ons 

of three to twelve months for physical disabilities upon the recommenJaHon 
of two physicians; renewable exemptions of six to twenty-four months for 
severe mental retardation upon the recommendation of a qualified psycholo- 
gist, or a psychologist artd psychiatrist, or by an approved clinic (with ^Se 
approval of the Education Department, these exemptions can be rendered 
permanent); and renewable exemptions of up to six months ^or mento! or 
emotional disorder upon the recommendation of a qualified osychiatrfst end 
psychologist, or by an approved clinic. In the City of Nev/ York tSe 
designation of qualified physicians, psychologists and psychiatrists Is the 
Donsibility of tbe Chancellor. 
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The Regulations further provide thral notice of the exemption shall --.^ 

be sent to the parent or guardian within ten days of its issuance, 

Apparently, however, there Is' no procedure for the affected student or parent 

V 

to contest the findings or recommendations of the designated examiners. 
This was clearly illustrated in Matter of Boltja 9 Ed. Dep't. Rep. 149 (1970), 
a case involving a parent who objected to a school board's decision to 
exempt his daughter and presented a statement fropa a psychiatrist stating 
that she was capable of benefitting from regular classroom instruction. 
The Commissioner upheld the exemption, stating that the board was free 
to act solely on tlie advice of its own medical experts, . 

Despite the Commissioner's statements in other cases that f^ie 
exemption procedures "may not be used to punish a recalcitrant pupil 

. ^ .... 

or to allow the local school system to evade its responsibility for the 
education of children who are difficult to handle" (Matter of Raniert 8 < 
Ed, Dep't,Rep .179(1969)), the la.ck of procedures for parental input or 
challenge to exemption decisions clearly leaves the door open for abuse. 

The original intent of the law, a statute enacted mor^ than six*-y 
years ago, wcs apparently to avoid possible truancy prosecutions for children 
(or their parents) who were not physically or mentally capable pf attending 
sc^ooL In order to prevent this benign purpose from being distorted Into 
an opportunity for school officials to "push out" children they find difficult 
to handle, c reasonable interpretation of the statute would hold, as the 
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Attorney General of the State of Pennsylvdhia has officially stated in 
interpreting a similar provision in P.A.RX. . that: 

" a parent may be excused from liability 

under the compulsory attendance provisions 

of the School Code when, with the approval 

of the local school board and the Secretary 

of Education and a finding by an approved 

clinic or public school psychologist or 

psychological examiner, the parent elects 

to withdraw the child from attendance. 

(The section) may not be invoked by dofendont^;, 

contrary to the parents' wishes, to tejminate 

or in any way to deny access to free ouMic ^^g^ 

program of education and traininq to arv rtiiM."' 



VIOLATION OE THE^ONSTITUTIONAL RIGHT TO '^UITAB' E 
EDUCATION " 1 ~ ^ 

The foregoing discussion has revealed thaf presont practires of the New 
York City Board of Education are in appare'nt violah'on of ot Io-ts* Hvo awn 
of state statutory requirements. LItiaation before tao Commissioner of 
Education or the State Supreme Court may ro.ult in specific orders that v/ou 
ameliorate these conditions. The Results of oast attempts to enforce -opcif- 
state statutory requirements indicate, however, fhot such udministrorivi- or 
judicial edicts may be honored more in form than m substonce. 
More importantly, howr^ver, even ^he complete elimination of exis'-ncj 
statutory violations would not bring about the more fundamental ro-oni.^uh^r^ 
of basTcottitudes and oracticeo that is necessor/ to providr- nn edu<-at'^^» - ' 
environment directly qr^arf»d to the needs and capabilities of-t!)e poton*-.^ 
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dropout population. 

A judicial decree upholding the right to "suitable education" for all 
students would provide the broad mechanism needed to compel th'e school 
system to seriously and systematically deal with the plight of educationally 
deprived students. Such a decree would directly and concretely apply to 
the present situation the concept of equal educational opportunity enun- 
ciated in general terms by the U.S. Supreme Court in Brown v. Board of 
Education 374 U.S. 483, 493(1954), its historic ruling outi awing racial 
segregation: 

"In these days, it is doubtful that any child 
may reasonably be expected to succeed in 
life if he is denied an opportunity of an 
education. Such an opportunity, where 
the state has undertaken to provide it, is 
a right which must be made available to all 
on equal terms. " 

A Constitutional ruling requiring provision of suitable education for 
all students might be sought under the equal protection clause of the 
Fourteenth Amendment of the federal Constitution or under the equal 
protection (Art. I. §11) or educational entitlement (Art,XI,SI) provisions 
of the state Constitution. A state Court approach would have the advantag 
of permitting direct supplementary reliance on the broad rights to equal 
educational opportunity accorded under the state statutory scheme, and 
might also avoid possible problems raised by the U.S. Supreme Court's 
refusal to designate the right to education a "fundamental interest" 
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enHHed fo sfricf scruUny under fhe Fourfeenfh Amendmenf in Son Anfonio 

Independenf School Disfricf v. Rodriguez 411 U^SJ (1973),^^°^ 

On fhe ofher hand, fhe federal Courfs have in recenf years upheld a number 

of relafed claims fo meaningful educational opportunity and might be more 

(51) 

prone to extend those rulings in the present context. 

The strategic question as to whether a remedy might best be pursued in 
state or federal court need not be discussed further here, sjnce the basic 
Constitutional concepts and the precedents which can be marshalled to 
support them are essenh'aliy the some in either forum, Accordingly, we 
will discuss in general terms a number of significant recent cases which 
appear to establish the basis for asserMng a right fo a meoningful educotiona! 
opportunity for all educationally deprived children. This overview wIM be 
foil owed by a brief consideration of whether "manageable standard?" exJs*- 
for affording judicial relief* 

A, Precedents Establishincj a Right to a Meaningful Educatiohal 
Opporfunity 

I. Right of Handicapped Children to a "Suitable Education " 

In two recent landmark decisions, the federal Courts hove established 
the right of handicapped children to an equal educational opportunity. 
In the first of these cases, Pennsylvania Association For Retarded Children 
v. Commonwealth of Pennsylvania (P,A,R,C,) 334 F, Supp,!257 (E,D,Pn,, 
1971), 343 F, Supp,279 (E,D,Pa,, 197?), plaintiffs, on behalf o^ all 
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menfally retarded children in fhe State of Pennsylvania, challenged the 

constitutionality, under the Fourteenth Amendment, of certain statutes 

which ori^^their face, or as applied, excluded retarded children and 

denied them an equal right to public education • Plaintiffs asserted a 

denial of equal protection in that the statutes assumed, without any 

rational basis In fact, that certain re^arded children are uneducable and 
(52) 

untrainable. 

After the suit was filed, the attorneys for the state recognized their 
obligation "to place each mentally retarded child In a free, publ'c program 

of education and training appropriate to the child's capacity . " 

334 F.Supp. at 1260 (emphosis added). The Court then approved and 
entered a consent decree which required the defendants to submit and 
implement a detailed plan which "shall specify the range of programs 
of education and training, their kind and number, necessary to provide 
on appropriate program of education and training to all mentclly retarded 
children. 343 F Supp. at 315 (emphasis added). Special masters 
v/ere appointed for the purpose of overseeing the implementation of the 
plan and the specific procedural rights incorporated in the decree. 

The claims presented to the Court in Mills v. Board of Education 348 
F.Supp. 866 (DC, D.C.,(I972)) were similar to those asserted in P.A.R.C 
although the plaintiff class was more broadly defined to include, in addition 
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to the mentally retarded, the emotionally disturbed or hyperactive, and 
students manifesting behavioral problems. The Court ordered broad- 
based relief to prohibit unconstitutional exclusion and other denicis 
of public education, whTch included a requirement to provide each 
child with "educational services suited to his needs /'and stated, that 
suitable publicly supported education must be provided "regardless of the 
child' s mental, physical or emotional disability or impairment," 
(348 F.Supp.at 878-9). (emphasis added). Defendants v/ere ordered 
to file with the Court a comprehensive plan descri' ing services t:. 
be provided to the plaintiff class, including progroTis of compensatory 
education to overcome "prior educational deprivations." AhSoua'-* < 
special master v/as not initially appointed, the Court c(ear!y stated not 
inaction or delay by defendants in implementation of the decree woi'ld 
result in the immediate appointment of such a master* 

The decisions in P.A.R,C . and Mills have been followed by o^her federo' 
decisions similarly upholding the right of a handicapped child to "educotion 
and training appropriate to his age and mental status" Lebonks v. 'Specs 

Civ. No. 71-2897 (E.D. La., 1973); see also, Harrison v. Michigan 350 

(53) 

F . Supp.846 (E.D. Mich., 1972). In addition, section 504 of the 

Federal Rehabilitation Act of 1973 includes a soecific requtremen*^ thot 
no handicapped individual be excluded from particioation in, or be 
subjected to discrimination in, any program or activity receiving federcl 
financial assistance. n/i 



The P. A,R,C. and M:lls cases are usually cited as landmark decisions 
prohibiting the total exclusion of handicapped children from the public 

? 

school sysrem, A ban on such total exclusion Is already a matter of statutory 

right in the State of New York (as it was in Washington, D.C.). See also 

In re Leitner , 40 A.D . 2d 38(2d Dep't. , 1972), Matter of Reid , supra . 

Matter of Downey 72 Misc. 2d 772(Fam.Ct., N.Y.Co., 1973), Matter of 

Kirschner 74 Misc. 2d 20(Fam,Ct. > Monroe Co. , 1973). The more 

basic significance of these cases for our purposes, however, lies in the 

Constitutional underpinning that was given to existing statutory rights to 

education and the sweeping relief ordered by the Courts to assure provision 

(54) 

of "adequate" education, "suited" to each child's needs. 

In considering the framing of relief which would ensure the provision 
of more than mere custodial services for mentally and emotionally handi- 
capped children, the federal Courts consistently have found it necessary to 
insist upon provision of meaningful educational programs and services. 
Similarly, a court presented with the severe problems and handicaps of 
New York City's dropout population might be persuaded to order the 
implementation of plans to provide services "suited" to their needs. 
Just as the mere right to physically attend schools was not considered 
sufficient relief in P .A,R,C. and Mills, so in the present dropout situation 
an abstract "right" to attend school which Is not accompanied by access -o 
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suitable educational programs is almost meaningless.* Students who 
are "pushed out" by a school system which refuses to provide education 
suited to their needs are in effect "excluded" and denied their right to 
public education. 

2. Right of Non-English Speaking Students to "Meaningful Educati on" 

Recent cases establishing the right of non-English speaking students to 

bi -lingual programs provide further, and perhaps even more^rect, precedent 

for the claim that all educationally deprived ydungs^^ers are entitled ^o an 

education suited to their needs. Most pertinent in *his respect Is 

United States Supreme Court's holding in Lau v. Nicols 94 S. O. 786(1974) 

(which, significantly, v/as decided after the Court's decision In Rodriguez, 

supro ). In Lau , the United States Court of Appeals for the Ninth Clicui*^ 

had denied the claim of San Francisco students of Chinese ancestry hat they 

were entitled to special programs to ovejcome language deficiencies. 

The plaintiffs did not specify any particular form of relief. The/ merely 

asked that the Board of Education be directed to "apply its expertise to 

the problem and rectify the situation". The U.S. Supreme Court reversed, 

in a decision which strongly emphasized the right of each student to o 

"meaningful education": 

"The Court of Appeals reasoned that 'every student 
brings to the starting line of his educational career 
different advantages and disadvantages caused In part by 
social, economic ond cultural background, creo^e^ rx^d 
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continued completely apart from any contribution 
by the school system*. Yet in our view the case 
may not be so easily decided . . . 

I (56) 
"Under these state-imposed standards, there 

is no equality of treatment merely by providing 

students with the same facilities, text books, 

teachers, and curriculum; for students who do 

not understand English are effectively foreclosed 

from any meaningful education". 

Thus, in Lau the Supreme Court might be said to have gone a step 
further than the Courts in P.A.R.C. and Mills by requiring that "suitable" 
education be provided, even where students were not being physically 
excluded fron the schools. In rejecting the defense of "cultural neutrality", 
the Court made clear that boards of education must gear their programs to 
relate to the specific deficiencies of particular children (in this'case 
language deficiencies), whatever the origin of these problems. Applying 
the Ldu rationale In the high school dropout sltuot^n, ih^learly can be said 
that providing students from non-mainstream backgrounds with the "same 
facilities, textbooks, teachers and curriculum" does not amount to 
"equality of treatment" under the statutory requirements and entitlements 
of the New York Education Law. Under these circumstances, students who 
do not relate to traditional education methods "are effect' /ely foreclosed 
from any meaningful education. " 

It should be noted that the Supreme Court's decision in Lau was bosed 
on section 601 of the Civil Rights Act of 1964, o provision barring racial 
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discrimination In any program receiving federal financial assistance, and the 

Court did not need to decide whether denial of meaningful education amounted 

to a Constitutional violation under the Fourteenth Amendment. If.the 

designated class of educationally deprived students in the present situation 

is also composed almost exclusively of minority group students, section 601 

(56) 

and the authority of Lou may be directly invoked. K, hov/ever, the 

)- 

subject class is more broadly defined, a court may be required to reac^ 
the Constitutional Issues. 

Decisions of the federal district Courts In cose" similar to Lau 'ndlcate 
that, if necessary, a ruling upholding the rights of non-English speoklna 
children to a meaningful educational opportunity v. II I be If.$»jed cr 
Consfltutlona! equal protection grounds. Thus, in Serna v. Portgio* -. 
Municipal Schools 351 F. Supp.279 (D.M. Mex., 1972), rhe Co'jrt, 
using evidence of low scores on IQ and achievement t(?$rs <is proo^ r-^'.'c^- 
tlonal deprivation, found a violation of Sponlsh ournomed students' r«q'n**, 
to equal* protection, even though a standard educational orogrom sprllcr 
that given to white students was provided for them. The Court he'c* t'^?* 
the Fourteenth Amendment required Implementation of programs geare<^^ 
to the students* "'specialized need'-.. " See also United States v. '^o/o s 
342 F. Supp.24,30(E.D Te<.J97h, affd.466 F.2d 5l8(5tNCIr., 197?). 
But cf. Morales v. Shannon 366 F. Supp.8!3,8?3 ^V. D. To/., ^973^. 
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Judge Marvin Frankel's recent memorandum decision of April 30, 1974 

in ASPIRA V, Board of Educofion Civ, No, 74-4002 (S.D., N.Y.), 

(57) 

a case involving Puerto R»con students In the City of New York, indicated 
that since Lau the concept of Board of Education "liability" to provide 
meaningful programs for Spanish speaking students wos so well established 
that there was no need to reiterate the specific statutory or Constitutiono! 
bases for such rights. In an earlier decision denying defendant's motion 
to dismiss, Judge Frankel pointed out, however, that "The notion that 
sharply disparate people are legally fungible cannot survive the Consti- 
tutional quest for genuine and effective equality" (58 F.R D. 62,63 (1972)). 
The school system's assumed "fungibillty " of potential dropou*^ children from 
non""mainstream backgrounds would appear to be no more Constitutional I y 
» justifiable than the assumed "fungibility" of non"English speaking students, 
which has now been banned by the Courts. 
3. Right of Inmates to "Suitoble Treatment" 

In the past few years, a series of federal decisions have strongly 
upheld the Constitutional right of patients at mentol institutions to meaningful 
treatment, rather than mere custodial care. In the first of these cases. 
Rouse v. Cameron 373 F.2d 45l(D.C.Cir. , 1966), Judge David Bazelon 
held that "The ourposo of involuntary hospitalization is treatment not 
Dunishment, " end ne required that "the program provided is suited to 



39 



(the poHents') particular needs. " 

The Court in Wyott v. Sticknev 325 F. Supp. 781 (M.D.Ala., 1971) 

echoed the holding in Rouse , and perhaps went even further, requiring 

in a follow-up decision not merely "treatment", but services that promke 

'habilitation': 

"....people involuntarily committed through 
non""criminal procedures to institutions for 
the mentally retarded have a Constitutional 
right to receive such individual habilitation 
as will g^ve each of them a realistic ooportunity 
to lead a more useful opd meaningful life and 
to return to society, " 

After having granted defendants six months time fo voluntarily Itrprove, 

services, the Judge determined that a Court order would be nece'ssory to 

ensure adequate Constitutional compliance. Accordingly, expert c*^t'^io»-» 

was solicited as to minimal acceptable treatment standards and the Court rKcr 

issued o detailed order specifying the practices that the state agenc'es 

must implement, including such items as staffing ratios, development o^ 

individualized treatment progror^s, and regular review and revision cf 

each treatment program. (344 F.Supp. 373,383-85(1972)). See also 

Martarellav. Kelley 359 F .Supp. 478 (S.D. , N.Y. , !973). 

^58^ 

Although the Wyatt decision has not been universally foi lowed, 
the United States District Court for the Southern District o^ '\*ew Yor*. . 
having extensively reviev/ed the cases in this area, found ^^'^o Con;ti«u*'c- ' 
right to meaningful treatment to be strongly estab!»shed: y 

- 6 
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"There can be no doubt that the right to 
treatment generally, for those held in 
non-criminal custody (whether based &n due 
process, equal protection or the Eighth Amendment, 
or a combination of them) has by now been recognized 
by the Supreme Court, the lower federal courts and the 
Courts of New York . " Martarella v, Kelley 34? F . Supp . ' 
575,599 (S.D., N.Y., 1972). ' - 

« 

The emphasis in the above line of cases upon the right to meaningful 

treatment for those who are involuntarily confined by the state might be 

directly analogized to the rIgKt to adequate educational services for school 

children under the ace of seventeen who ore compelled to attend sc-^oo! 
(59) 

involuntarily . But it would also appear that where state statutes 

(such as Ed. Low section 3202) grant citizens an entitlement to treotment 

or services, the Courts will alsc, under the VVyatt doctrine^ insist that 

such treatment be adequate and meaningful. Thus, the class receiving 

relief from the Court in Martarella included "Persons in Need of Supervision" 

(often truants) who were referred to the Family CourT for mstitutionaf place" 

menf and treatment by their parents. (N. Y. Fam . Ct. Acct SS 712,733). 

See also Inmates of Boys' Training Scho&l v. Afflec k 346 F." Supp. 1354 (D.^wL, 

1972). SmTH£r[x,^ln two'Tecent state Court decisions, a righf- to treatmen*- wcs 

upheld for mental patients and delinquents whose parents voluntarily 

sought- services and placements from state agencies., Renelli v. State Commissioner 

73 Misc. 2d 261 (S.Ct., Rich. Co., 1973), Usen v. Sipprell 71 Misc. 2d 633 

■'60) 

(S.Ct., Erie Co., 197?), rev'd on other gds., 41 A.D.2d 25! (4th DeD'^,!973:. 
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If the Courts are prepared to require, as a matter of Constitutional right, 
tho^state officials actually deliver the substantive services which are 
the rationale for statutes permitting the confinement or placement of 
mental patients and delinquents, an analogous claim requiring reasonable 
fulfillment of the purpose of compulsory education and educational entitle- 
ment laws seemingly should also be upheld. 

\ 

SUMMARY 

9 

• Thus, direct precedent for a broad-based right fo "suitable educ-Hon" 
for all educationally deprived :>tudents appears to' exist in cases prohibiting 
the denial of 'suitable' publj g^school s ervices to handler d children, 
of meaningful education to non-English speaking students, and of adeouate 
treatment to patients or delinquents entrusted to the care of state agencies. 
Each of these lines of cases taken alone v/ould provide authority for a 
Constitutional claim on behalf of the potential dropout class. 
Taken together, they provide a strong and consistent pattern of |udlc!al 
insistence that state statutes which articulate a universal entitlement to 
education and related services must- be imoferuented in a manner .-/vch v/Hl 
provide meaningful substance and not abstract form. Under these orecede'^H, 
it would be logical and plausible to maintain that ofl educoMono!!/ deprived 
youngsters, and not just J-^ose ^vho ore handicaoood, non-Eng!»sh soe^I Ipc? 
or institutionally confined, be guaranteed provision of services and prograrrr. 
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reasonably "suhted" fo their educatianal needs. 

B. Manageable Standards 

Articulatian af a right ta "suitable educatian" far all educatianally 

deprived students may be a futile exercise resulting in summary rejection 

V the Courts if plointiffs ore not oble to frome specificn-emedies to 

rectify existing deficiencies. The Court in Mclnnis v, Shopiro 293 

F.Supp.327 (N.D.IIL, 1968), ofPd. subnom. McGinnis v. Oqilvie 

394 U.S. 322 (196^), the first mojor ottock on unequol educotionol 

finoncing lows, refused to gront relief becouse plointiffs, osserting o^ 

"nebulous concept" of "educotionol needs", were unable to convince 

the Court thot there were "discoveroble ond monogeoble stondords" thot 

* 

would oilow it to properly gront relief. Although much further onolysis 

and clorificotion-of possible remedies In the present situotion needs to be 

undertoken, odditionol precedents ond legol developments since the time 

of the decision in Mclnnis indicote thot 'monogeoble stondords' con be 
(61) 

estoblished. The development of such stondords con be discussed under 
the following specific heodings: provision of equol resources, bono fide 
efforts to provide suitable education, and attainment of minimum education 
stondords. 

I . ^ Provision of Equal Resources ^ 

Aware of difficulties encountered by the plaintiffs in t\Ac\nn\i, 
attorneys In later financing reform coses hove avoided brood requests for 
satisfying all "educational needs." They hove instead concentrated on f^c 
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specific proposition that since there is a significant correlation between 
funding and the quality of educational opportunity, the state he's a 
Constitutional obligation to rectify wide disparities in the financial 
resources of local school districts. This proposition has been largely 
accepted by many state courts. See, e.g. Robinson v. Cahill 303 A. 2cl 
273,277(5. Ct., N.J. ,1973), Serrano v. Priest 487 P. 2d 1241, l253(S.O., 
Calif., 1971). See also, Hdbson v. Hanson 327 F. Supp. 844,860(D.C. 
D.C , 1971). The Unifecl States Supreme Court in Rodriguez refused 
to upset the traditional pattern of local financing of education, but 
it did not reject the contention of a significant correlation between 
dollar input and educational opportunity, and may well have held 

differently if it had not found upon the record before it, that the Texas 

f 

education system provided a minimum adequate educotion for all students. 

A claim in the present situation for relief framed in terms of equal 
dollar expenditures would, of course, not be complicated by the troublesome 
local control issues which were central to the above inter""district financing 
reform cases. As indicated above, the New York Board of Education 
provides substantially less per capita funding for educationally deprived 
students than for mainstream students. This inequity exists purely on an 
intra-district basts within the City School District of the City of New York 
and no re""al Ignments of governing authority or implications of central fzed 
state control would be involved in rectifying the situation. Judge J. Skelly 
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Wright had litHe difficuUy in Hobson v, Hanson, in enjoining the highlv 
^analogous economic discrimination manifested within the Washington, 
D.C- school system where he found per capita expenditure differentials 
of 27% and a pattern of assignment of less experienced teachers to the 
inner city schools. *» 

In short, the Board of Education's failure to provide equal per capita 
expenditures on an intra""distrlct basis provides a clear, indisputably 
"manageable" standard for assuring minimal educational opportunity. 
Other specific,, measurable deprivations, such as assigning non-mainstream 
children to schools on double or triple session, or affording suspended 
students two hours per day of home instruction, would similarly provide 
a court with precise, justiciable yardsticks. 

2. Bona Fide Efforts tofrovide Suitable Education 

In his landmark ruling )n Rouse v. Cameron 373 F.2d 451,456 

1 \ 

(D.C, Cir., 1966), upholding the right to treatment. Judge David Bazelon 
stated: ^ 

"The hospital need not show that the treatment 
will cure or improve him but only that there is 
a bona fide effort to do so. " 

in a later article {"Implementing the Rightjo Treatment" 36 U. Chi. L. Rev. 

742,745(1969)), the Judge stated that courts could enforce standards in 

this area through reliance on professional advice, just as courts rely on 

detailed expert opinions In scrutinizing railroad rates, airplane designs o*- 
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dam-building. A workable standard would be: 

'Whether l^he patient is receiving carefully , 
chosen therapy which respectable professional 
opinion regards as v/ithin the range of appropriate 
treatment alternatives, not whether the patient 
is receiving the best of all possible treatment 
in the best of all possible mental hospitals. 

Applying such a bona fide effort standard here would require the Boafd 

of Education to satisfy the Court that it is attempting in good faith to 

implement services and programs which are generally considered suitable 

(62) 

by educational experts, especially those in the fielcl^of dropout prevention. 

See A^yatt, supra, Martarella , supra , U.S. v. Texas, supra. 

Other standards for enforcement of a bona fide effort plan would lie 

in judicial comparisons of expenditures and programs in other urban 

areas which have been able to more successfully avoid large scale dropouts 

(63) 

and educational deficiencies, or in procedural requirements that the 

Board itself make a bona fide effort to pinpoint the problems, present a plan 

to meet the problems, and ensure that its plan is fully staffed and funded one' 

(64) 

IS continuously upgraded as necessary. 

3. Attainment of Minimum Educational Standards 

Equality of educational opportunity obviously cannot, in this wui Id 
of varying talents and abilities, mean assurance that all students will achieve 
the same level of proficiency, but it can mean that each child Is guaron^ecd: 
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" Thai educoHanal opportunity which is needed 

in the contemporory setting to equip o child for his 

role OS o citizen ond os o competitor In the lobor 

market . " Robinson v. Cohill 303 A . 2cf 273, 995(S . O . , N . J . , 

1973). 

In other words. It would oppeor reosonoble to require the stote to 
provide each child with on educotionol progrom which will ossure thot he 
ochieves minimol competency in bosic oreos of ochievement. ^^^^ 
Such minimal standords might be expressed somewhot broodly in terms ^ 
of "minimol skills necessory for the exercise of free speech ond of full 
porficipotion in the politicol process" ( Rodriguez ), or more norrowly in terms 
of ossun'ng certoin levels of ottoinment in reoding, writing, orithmetic. 

Such a minimol ottoinment stondord would be more of o burden of proof 
requirement thon on unyielding demond thot the state teoch oil children 
to reod ot a specified level, if in foct some individuols, despite oil 
diligent efforts, simply ore incopoble of ochie^>mg such competency. 
Thus, reolistic minimol stondords of onticipoted universol ochievement would 
be set. If there were significont foilures of porticulor students-. . ond 
especiolly of groups of students in porticulor schools — to ochieve these 
results, the Boord of Educotion would be required to shov/ thot oil reoson- 
oble efforts hod been token to ovoid such failures/^^ As in Mills 
ond P.A.R.C . , there would be an operotlve assumption thot olf chi Idren 
ore minimol ly educable, unless, in porticulor instonces, the Boord could 
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prove otherwise. ^ 

It is clear that the first of the suggested enforcement approaches, provision 
of equal resources, is the most "manageable" and would involve the least 
degree of judicial involvement in the workings of the school system. 
This approach, however, is also the least likely to assure full relief for 
educationally deprived students who undoubtedly need additional, and 
not merely equal, expenditures and services. A requirement of bona 
fide efforts would necessarily result in broad-based implementation o^ 
new programs designed to deal directly wi^V the s*^ lous learning r»sculem:i 
ot disodvontoged youngsters, but the articulation of minimal attainment 
standards is the approach most likely to fully assure "hat the most infe-i^Ive 
possible efforts are taken to guarantee a meaningful right to educafSo-^ ^o^ 
all students. From a strategic point of view, the three suggcst<jd 

approaches might best be presented to a court in inverse order, emDhasi^.fno 
the superiority of the minimpi attainment standard, but acknowledging 
bona fide efforts and equal provision of resources as possible alternattves, 

/whatever y enforcement mechanism chosien by a court, however, 
there is no doubt that implementing the right to a meaningful education 
for all students wiJI require fundamental revampings of existfng school 
programs and substantial increases in educational exoend^ures. AvaMab'e 
evidence ind»r.ates that over the long run, society will reap rich econcr-c 
dividends from a substantial investment in effective dropout orevention nf.v ^ ->i-,^ 
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But, rF state officials ore not inclined to voluntorily provide such funds, 

the Courts hove expressed in similor situotions no hesitoncy to order 

whatever odditional funding is necessary. The Court in Mills, citing 

the U.S. Supreme Court's holding in Goldberg v, Kelly 397 U.S. 254 

(1969), specificolly held thot a failure to provide necessory educotional 

services "connot be excused by the cloim thot there are insufficient funds. " 

" frhe District of Columbio's Interest in 

educafing the excluded children clearly must 
outv/eigh its interest in preserving its financiol 
resources. 

In short, if o C^onstitutionol right to "suitable education" for oil 
students is estoblished, oppropriate enforcement mechonisms con be devised 
ond necessory funds will be made ovoiloble. Despite the difficulties 
involved, the crificol importonce of assuring minimolly odequote educotion 
for fhe almost 50% of New York City students who oro potentiol dropouts 
justifies resort to the sfrongest possible corrective oction. 
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FOOTNOTES 



I • The Fleischmann Report on the Quojity^ Cost and Financing of 

Elementary and Secondary Education\'n the State of New York (1973), 
VolJ, Table |-I8, p,35. Official N^w York City Bureau of 
Attendance figures for 1972-73 show that 31,780 students were "discharged'* 
from the New York City high schools witi^9ut receiving diplomas (an 
additional 3,663 were listed as "not found H), as compared v/ith 53,719 
graduates. Several thousand other students were apparently discharged 
without diplomas for reasons of "physical disa^^lity", "mental disobility", 
"home instruction", etc, 

2. The Fleischmann Report, VoL I, Table I-I9, p.37\ 

3. Trevor Cushman, "Those Who Make It, A Preliminary Report on a 
Possible Measure of High School Productivity" (1974), Fund for the City 
of New York, mimeo, pp,3-5, Cushman finH$ that the over-ol! grcdw 
tion percentage at 57 academic high schools surveyed was 61 .23?'- in 
1973, compared with 63.31% in 1970. He also notes that according to 
U.S. Bureau of Census figures, 77% of all high school senior age youna 
people in the United States received high school diplomas '973. 

4. New York City Bureau of Attendance official figures. 

5. Office of The New York City Comptroller, "Declining Attendance 

in New York City*s School System " (1971), p,3. New York average 
daily attendance is substantially lower than that of other mcjor Arrer'^^nn 
cities. ]d. at 8,9. / 

6. New York City Bureau of Attendance official figures. 

Example cited Benjamin Franklin High School, average attendance 

49.19%. cf. C.H. Hughes H.S. 51.48%, Haoren H.S. 60.37%>, 

Clinton H.S. 60.46%, Wingate H.S. 63.58%, Eastern District H,S. 54,?%, 

7. Daniel Schreiber, ed. The School Dropout (NEA,I?64), p,? 

8. A 1972 study prepared by Henry M. Levin for the Senate Select Comnft'-C'^ 
on Equal Educotion Opportunity found that national welfare end crr^e 
expenditures af tr!bu«^able to inadequate education are abou^ S6 b'^^'o*" 

per year. Stuc'y ci^ed in National School Public Relations Assoc-c"'? , 
Dropouts; Prevention end Rehabilitation {^977), pp. 53-54 ^^n^r^v 
^ referred to as "Dropouts"). 

9. Author's interview with Eugene O. CavonagH, Acting Dtrec'of, B jro 
of Attendance, Ma/ 16, 1974. Ca/anagh stotes thot de'.o' 

truancy rates, ihe number of attendance teac^'er'. in No// Yo^'-- C-'/ ■. 
^declined fron 472 to 374 in the past four yecrs. 
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Dropoufs , n,8, suoro of" 4. 



Despife the federal governmenr's recent emphasis on career education, 
most high school vocaflona]. proj^^ams have sUllbeen found to be inadequate 
and unrelated fo acfua! career needs. See, "Reporf of fhe National Pone! 
on High Schools and Adolescent Education" (Discussion Draft, 1974), 
Chairman's Introduction, o.5. For a good overview of the pros and cons 
of ^ "career education, " see the March, 1974 issue of Inequality of Education 
(Harvard Center for Law and Education) which was devoted entirely to 
this subject. See o!so LaDuca and Barnett "Career Education: Program on 
a White Horse", N.Y.U. Education Quarterly^ Spring, 1974, 
Note also that admission to vacational high schools in New Yor(< O^y 
has apparently become increasingly selective, thereby denylnci entronce 
to career education progroms for many potential school leavers. 

"The ratio of mental health services is one clinician to 5,000 students, 
the ratio of attendance service is one attendonce teacher for every 
3,000 pupils and the guidance service ratio Is one counselor ^or every 
1,200 students." Will iam Jesinkey and Jc b. Stern, "Lost Ch!!dren - 
A descriptive Study of the System for the education of EmotionaUy 
Handicapped Children in the City of New York" (Whitney Foundation, 
1974), p. 150. 

George B. Brain, on the basis of a survey of superintendents of large 
city school systems throughout the United States, has compiled a list 
of "negative oractices" which tend to promote school dropouts. This 
list includes such items as rigid grouping procedures, failure to orovlc^e 
special services and suitable curricula adaptations, failure to follow 
up problem cases after referrals to outside agencies, etc. He also 
compiled a list of fiteen "positive practices" which would, cccordl ^g to 
the experts surveyed, substantially ameliorate dropout problems, thene 
Include the provision of work-study programs, early identificatipn and 
Drovision of services for potential dropouts, establishment of distinct 
currlculums for below-average students, etc. Brain, "Administrative and 
Supervisory Practices Affecting the School Dropout" in Daniel Schreiber, 
ed. The School Dropout (NEA, 1964) at 135. Significant variations In 
truancy and dropout rates among schools having populations of sim!lar« 
socio-economic backgrou^jid indicate that programmatic variation? c 
can result in substantial Irnprovements. See Cushman op.cit , ,n.3, *;uoVo, 
See also. New York State Office of Education Performance ReviewT"^'^ 
"Some Factors Influencing Reading Achievement: A Cose Study of T.vo 
Inner City Schoo!s, " (Albany, March, 1974),- Shapiro, "Finishlna Sc^od'," 
New York Times Magazine , March 24, 1974, p. 36. See also, 
'•Report of The National Panel on High Schools", n.H, supra. 

See, e.g. Office of the New York City Co-^^otroHer, "The Forqotfor 
CKIIdr^fi, A Gecoiid Study of School Truoncy, " (197?) p.f7-l8. 
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15. For a survey of these progrcms see Stern, "Lost Children", n.l2 
supra > Stern estimates that total enrollment in all of these Droqrams is 
about 5,500. 

16. See cases on file with Oueens Lay Advocate Service* I49"05 79th Avenuo 
Flushing, New York. See also discussion of "exit interview" procedures 
infra a t I5ff . A report on "Safety in Our Schools" prepared by the 
National Conference of Christians and Jews ( Queens region) (June 10, 
1974), recommends at p. 12 that all seventeen year olds who have not 
made "adequate progress" toward graduation be transferred to auxHiary 
schools (for a discussion of the auxiliary schools see pJ7., InhoK 

17. Jacob Landers "Unequal Schools in New York City", Integrated Education, 
^ Jan-Feb., 1973, p. 9. See also, other stoMsf'cal do^a and ',c^cc!-^r> , - 

school comparisons cited Id. at 8-11. 

18. Testimony before Senate Select Committee On Fqual Educot'c-vil 
Opportunity, Oct. 5, 1971, quoted In Dropc s, n.8, supia ^. 

19. K. Alexander and Jordan, Legal Aspects of EJucationa! C^o?ce : 
Compulsory Attendance and School Assignment (Notiona^ C rooT*' ^^^^o* 
on Legal Problems of Education, »V73), p.9„ 

20. "Today, a system of pub'Ic education which did not offer htciM hool 
education would hardly be thorough ond efficient. The Cor stlfu^ion'n 
guarantee must be understood to embrace that educotlono^ ODp>r^*jnitv 
which is needed In the contemoorary sottina to equip a ch'lr* ^or . 
role as a citizen and as a comnetitor In the \nhor marl-^^t. Roolnscn /. 
Cahill 303 A.2d 273, 295 (S.C t. ,N . J. , !9/3). See 0^0/ Y^^vT ' 
V/isconsin 406 U.S. 205,222 (1972), Dixon Alobama -^9^ F.?o 
150, 157 (5th Cir., 1961), KnIpNt v. Boord of Educof'o n 48 F,"..D. 
108,112 (E.D.N. Y., 1969). ~" 

21. Alexander and Jordan ( op.clt . , n. 20 supra at 2^3) artIc«'ioN? tl o 
reasons behind the state's Interest In terms of assuiing the ♦mnor^on* 
cultural, economic and social volues of education. First: "The be-^o-^ ''; 
of education lie princIoaHy in the promoting of cltirenshlo, moro! c 
ethical character, and aopreciation of civnization. ScconJfy- 

"Free education provides an opportunity for indJvJduoi:; '^o seru'^e o 
livelihood and economic Independence. Aside frorr* crlvo^e fnte''e-ts, 
the society has an economic Interest In the externa! bone ' ' ^^'x \ r r^*' r >-•, 
the 'splilovers' *o society.'' Finally: "Education forov^ce:- <^ me > 
personal social mobility. " See also Madero v. Beard of E^ ucar^o- " 7 
F. Supp. 356,370(S.D.N.Y., 1967), rov'd on o^W rK>,. , WP"' ^ 
778(2d CIr., 1967). 

22. Author's interview with Eugene O. Cavonagh, Ac^Inq Director, 
Bureau of Attendance, May 16, 1974. See r.9, ^uora. 
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Office of The Sfate Comptroller, "Audit Report On Corrective 
Action Taken On Recommendations To Improve The Xdministrotion 
of Regulations and Procedures For Truant Students and Dropouts 
New York City Board of Education" (Draftfeport #N.Y.C.64-74, 
March 18, 1974), pj. 

Estimate of Eugene O. Cavonogh, Acting Director, Bureau of 
Attendance, at author's interview. May 16, 1974. 

25. Pursuant to Ed. Law £2590 et seq. Community School Boards 
are vested with basic authority over elementary and junior high 
schools in the City of New York. Operation of senior high schools 
remains with the central authorities. 

26. In the states of California, Hawaii, Ohio, Oklahoma, Oregon, 
Utah and Washington, compulsory school attendance is required 
until age 18. Alexander and Jordan, op.cit. n.l9, supra, Table A-4 
at 62. ' 

27. Employment certificates are also issued for part-time or vacation 
non-factory work by minors aged fourteen or fifteen and for part-time 
or vacation work by sixteen or seventeen year olds still attending 
school (Ed. Law 63216). -Certain specified types of occasional 

or part^ime employment such as caddy service, baby sitting, 
household chores, and farm work (Ed. Law £3215) are permitted 
without a certificate. Part-time service by minors in street trades 
such OS bootbfacking ^Ed . Law £ 3227), newspaper carrier Work 
(Ed. Law 63228) and theatrical performances (Ed. Law 6 3229) 
require special permits issued in a manner similar to the procedures 
for employment certificates. Ed. Law £3225 provides that a special 
employment certificate, apparently permitting full-time, non- 
factory work, may be issued to fifteen year olds who are exempted 
from instruction pursuant to the provisions of Ed^ Law 6 3208. (see 
discussion infra at 26ff.) See also Ed. Law £4606(6). 

28. State Comptroller's Report, n.23, supro at 2. A basic 
inconsistency within Circular 67 itself may be a partial cause 
of the problem. After specifying in detail the requirements for 
conducting exit interviews, the next-to-last paragraph states 
"For youth who are discharged without ever appearing, we ask 
that you' complete as much of the withdrawal form as possible." 
This unexplained assumption that in some cases an exit interview 
will not be held, may easily translate at the operational level 
into a practice of omitting the interview in any case where it 
would be "inconvenient" (or inconsistent with a principal's con- 
scious or unconscious desire to be rid of a difficult child). 




ERLC 



53 



50 

29, Case studies on file in offices of Alternative Solutions for 
Exceptional Children (A.S.F.EX.), 29-28 41st Avenue, 
Long Island City, New York lllOK 

30* State Comptroller's Report, n23, supra at 2, 4, The report • 
documents specific instances of previous parental consent 
obtained for other purposes being used a year later a$ a basis 
for a discharge, 

31. Compare m this regard the legal standard for voluntariness 
and informed consent applied by the Courts in cases of cri- 
minal confessions or waiver of specffic Constitutional rights. 
See, e.g. Joh nson v, Ze rbst 304 U.S. 458 (1938), Schneck- 
loth V. Bustamonte 412 U,S, 218 (1973), See also, MnooUn, 
"Foster Care—In Whose Best Interest" 43 Hcrv. Ed. Rev., 
599,601 (1973). The Courts have specified'?/ struck down 
alleged wafvers of rights which wexe granted "in submission 

to authority" Johnson v. United States 333 U.S. 10, 13 (1948) 
and have held that the issue of consent is to determined 
"against the totality of all the circumstances, including . . . 
age, family background, schooling . . . and Uh relative ex- 
perience." United States V, Foy 242 F.Supo. 273, 273 (S.D. 
N.Y., 1965)] The duty to inform is not met, especia-Iy, ?n 
situations involving minors, by "perfunctory statements and 
routine inquiry." (jd_. at 278). See also. In re Gault 387 U.S. 
1,42 (1966)^^ AAotter of Lawrence S . 29 N.v^ 2<r206,208 J971). 

32. Cf. Ed. Law S4404 (4) which specifically requires that school 
districts in which ten or more handicapped children can be 
grouped homogeneously mu''>t provide instruction adapted to 
their needs until the enc of the school year in which they 
attain their twenty-first birthday. For an indication of fhh 
provision see Elgin v. Silver 9 A.D.2d 645 (Ift Dep't., 1959^ 

33. All minors aged seventeen to twenty-one who are unab'e to 
speak, read and write English on a fifth grade level are re- 
quired by law to attend such evening schools. (Ed. Low S3207). 

34. See also, N.Y.C. Board of Education By-Laws S85 "Evening School" 
and Minutes of April 24, 1963, Item ^3: "Bo/s and girlr. may leav^ 
school at age 16 only if they are participant'* in one of the educa- 
Honal programs for dropouts established by the Board of Education. 

35. Memorandum of Wi Mi am Jesinkey, Executive Director, A.S.F.EX., 
November 29, 1973. Jesinkey also points out that {ob counse-ing, 
rather than continuing educotion, is the prime thrust of the orograT;. 
In 1972-73, only 7% of the clients received High School Eaulvo'- ' ry 
diplomas, while almost 2,000 were placed in gainful emD'oyment. 
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36. State Comptroller's Report, rt.23^ supro ot 7. According to Je- 
sinkey ( op. cit ., n.35, supra) , only 2y^% of Auxiliary Services 
clients are referred through the exit interview procedure. Most 
of the others are self^-referred or referred by other agencies. 

r 

37. Bureau of Attendance figures for 1972-73 show approximately 
4,000 principals' suspensions and approximately 550 superinten- 
dents' suspensions for high school students. 

38. See, e.g. A. Levine, The Rights of Students: The Basic ACLU 
• Guide to a Student's Rights (N,Y., 1973), and Robert Phay, 

Suspension and Expulsion of Public School Students (NQLPE, 
1971), and cases collected therein. The/most exhaustive judicial 
analysis of suspension problems in New ^rk City is contained in 
Madera v. Board of Educatioa 267 F.Supp. 356 (S.D., N,Y., 
1967), rev'd. 386 F2d 778 (2d Cir., 1967). 

39. Cf. Mills V. Board of Education 348 F.Supp. 866, 878 (DX., 
D.C., 1972): "Defendents shall not suspend a child from the 
public schools for disciplinary reasons . . . without providing 
for his education during the period of any such suspension." 

40. Subsequent amendments to Ed. Law S3214 specifically granted the 
right to counsel which the Second Circuit had declined to order. 

41 . See cases on file at offices of A*S .F.E.C. 

42. Author's interview with Eugene O. Cavanagh, Acting Director, 
. Bureau of Attendance, May 16, 1974. 

43. /vkiny children placed on home instruction apparently do not even 
receive the mmimum 10 hour a week course^ of study. Mdtter of 
Reid, supra , cf. Matter of Valentine 10 Ed'.Dep't. Rep. 53 (1970). 

44. The Commissioner's latitude may in practice tend to encourage boards 
to transfer problem children to "alternative facilities" without bother- 
ing to go through the cumbersome suspension process. ^ 

45. Compare N,H. Rev. Stat. Ann. S189: l-o as cited in Vail v. Board of 
Education 354 F.Supp. 592,601 (1973): "It shall be.the duty of the 
school board to provide, at district expense, elementary and secon- 
dary education to all pupils under twenty-one yecrs of age who reside 
in the district, provided that the board may exclude specific pupils 
for gross misconduct or for neglect or refusal to coofarm to the reason- 
able rules of the school ..." 
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of Utah Civ. No. 182646 (Disf.O., Utah, 1969). But cf. Robinson v. 
Cahill 303 A.2d 273,282(S.O-,N J. J973). 

TRe refusal of the U.S. Supreme Court to apply the strict scrutiny 
standard requiring the sfate to show a "compelling" need to maintain 
its challenged policies in Rodriguez, a case asserting the rights of re- 
sidents of low tax revenue school districts to greater funding equality, 
may>not be fully relevant to an attempt to bring- the present problem 
before the federal Courts^. In the first place, the class of educationally 
deprived students Jr>- New Yorkwould be composed mainly of members of 
racial minority groups, v/hose assertions of unequal treatment are tradi- 
tionally granted strict scrutiny by the Court, even if a "fundamental 
interest" is not at stake. See, e.g. Korematsu v. United States 323 U.S. 
214,216(1944); Loving v. Virginia 388 U.S. 1,8-9(1967). Second, even 
if the class is more broadly defined to include disadvantaged students 
from non-minority backgrounds, the educationally deprived might posstbV 
qualify for strict scrutiny treatment ynder tne precedent of the v/ea!th dis- 
crimination coses cited by the Court, since the present deprivcrion of ed- 
ucational opportunity may well be considered "absolute," as compered 
with the situation in Rodriguez where plaint* Ts did not serioj^.^y attempt 
to refute the State's contention that its finoncing scheme provided a mini- 
mally "adequate education, " See also, MIch3!r.an, "On Protecting the Poor 
Through the Fourteenth Amendment" 83 Harv.L. Rev . 70969). 

Of equal significance, however, is the fact that invocation of the 
"strict scrutiny" standard may not be necessary in order to vindicate tSe 
rights asserted here. In Rodriguez , the locally oriented schoo! rinancl; j ' 
scheme v/as held to be "rationally related" to a legitimate-state aim, 
namely the preservation of local financing and local control over educcfton. 
In the present situation, by way of contrast, there v/o'uld appear to be ro 
rational basis for maintenance of an educational approach which ^c^V to 
provide services and progranis related to the needs of the mo: :^uca*-ionc^ y 
deprived half of the student population and thus systematically exc'ude: 
them from obtaining an "adequate education." See P.A.R.C., supra 2:3 
n.8. Mills, supra at 87D, Larry P, v. Riles 343 F.Supp.l306 ^NroTCc'i^. 
1972). Thus even under the "lesser" Constitutional standard opoficc in ^.oc- 
riguez , a federal Court v/ould have strong grounds for invoking *'^o ec'j<? 
protection clause and granting the requested^ re lief. ^Note a!ro, rcccn^ 
indications of a growing trend in the federal Courts to "revitalize'' tV ''ac- 
tional relationship" test and thus lessen the traditional v/ide dispar?>/ -r 
dicial scrutiny given to cases involving '^fundcmenta!' right:- as ccoTn:.* cc- 
ses involving "non-fundamental" rights. See, e.g. Green v. V/aterforc' 
Board of Education 473 F.2d 629,633{2d Cir ., 1973) end cases clfec ^^c-'-V, 
Chance v. Board of Exnminers 458 F.2d 1167,1177(2d Cir.,.1972^ ?-:d-c- 
port Guardians, Inc. v. Bridgeport Civil Servi ce Commlssicn 35'' ^/s'," . 
778,787 (D.Conn. J973), mod on other gds., 482 F.2d ]333^2c' C' ., Z : , 
Gunther, "In Search of Evolving Doctrine on c Changing Court- / ' ' 
for a New Equal Ptotectlon" 86 Harv.L. Rev. "f,U'fl97?^. 



56 



53 



46. Presumably such a decision would be mode only after adequate 
counseling on available options. See discussion supra at 14ff. 

. , 47. Ed. Law S3214(3) also permits the school board the option of ap- 

plying suspension procedures, Instead of the exemption procedures 
of Ed4.aw S3208, In the case of a minor "whose physical or mental 
condition endangers the health, safety or morals of himself or o^ 
other minors. "Since the requirements for immediate provision of 
alternate instruction of S3214 (3) (e) apply on their face only to "a 
minor who has been suspended as insubordinate and disorderly," those 
students found to be "lacking proper mental or physical condition, " 
but who have not been guilty .of specific acts of misbehavior, theor- 
etically could be Indefinitely suspended under 63214 without benefit 
of the examination prerequisites of 63208. (See also, the application 
* of suspension procedures to "feeble minded" minors pursuant to Ed. 
Law 63214 (3) (a)(3).) 

48. Although in general the language of Ed. Law 63208 parallels that of 
the Pennsylvania statute (24 Purd.Pa.Stat . 613-1330 (2)), and can 
thus be read os permitting exemption only with parental consent, sub- 
div.2 of the New York law also includes a special subcategory of a 
minor "whose physical or mental condition . . . would endanger the 
health and safety of himself or of other minors" or "who is feeblemin- 

i ded;" and the statute specifically states that such children shall not be 

permitted to attend (emphasis added). However, the category of stg- 
dents described in subdiv.2 precisely parallels the groups described as 
being subject to suspension procecjures In 63214 (3) (a) (2), (3) (see n.47, 
supra). Thus, a reasonable reconciliation of the entire statutory scheme 
would hold that these students r jght be subject to exemptions or suspen- 
sions against their will, after they had been accorded the procedural 
rights of 63214, but that all other ojlegedly physically or rnentally Inca- 
pacitated students may be exempted Only with parental consent. See 
• also, Marlega v. Board of School Directors of Milwaukee civ. No.ZO*- 

C-8(E.D. Wis., 1970) where the Court ordered a full hearing and rights 
of medical consultation with parents prior to a medical exclusion. 

49. See e.g., the -inadequacy of the New York City Board of Education's 
implementation of the Commissioner's order to provide "suitable educa- 
tional facilities" for socially and emotionally handicapped students his- 
torically attending "Junior Guidance Classes" (M atter of jMazarlo 11 Ed. 
Dep't. Rep. 110(19711 as described in a memoran3um of Jdne Stern (A.S. 
F.E.C, Jan. 14, 1974). It Is too early to fudge the adequacy of the 
Board's implementation of the Commissioner's broader order in Matter of 
Reid, supra. 

50. Education has been held to be a "fundamental Interest" entitled to strict 
scrutiny under state equal protection clauses. See, 6.g. Serrano v . 
Priest 487 P. 2d 1241 (S.Ct., Calif., 1972), Wolf v. Legislature ofState 
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51. There is, of course, a possibility that a federal Court might "abstain" 
from deciding these issues and remand the case to the state courts. 
The U.S. Court of Appeals in Reid v. Board of Education 453 F.2d 
238 (2d Cir.,1972) held that where New York law is unclear and a 
state decision might avoid reaching the federal questions, the federal 
courts should abstain. See also, McMillan v. Board of Education 331 
F. Supp. 3^02(S.D.,N.Y.,1971); More recent cases, however, in- 
dicate a lessening tendency to abstain by the federal Courts. For ex- 
aniple, in New York State Association for Retarded Children v. Rocke - 
feller 357 F.Supp. 752 (E.D.,N.Y., 1973), the Court specifically 
distinguised Reid, relying oa the more recent U»S, Supreme Court ruling 
in Lake Carriers^ Association v. MacMullan 406 U.S. 498(1972), and 
pointed ouv that where official practices are at issue, rather than spe- 
cific state statutes, and where time is of the essence, abstention (which 
in any event, is a discretionary matter), should not be i;ivoked. For 
other cases where federal Courts have refused to cbstai^, see e.g., 
P.A.RX .r supra 343 F.Supp. at 298-300, ^k3rtarella^v. Kelley 349 
F.Supp. 575 (S.D., N.Y.,1972),LeBanks V. Soearspv.No. 71- 
2897(E.P.,La.,1973). / f 

52. Plaintiffs in P.A.R.C, also asserted a denial of due process in that 
there was no provision for notice or hearings be:bfe a retarded child 
was excluded^from school or assigned to a speciaf program. The con- 
sent decree 'and order in P,A,R.C, and' Mills , ^ypra , guaranteed ^he 
plaintiff classes such due process rights. 

/ 

53. For an up-to-^ate compendium of filings and decisions in this area see 
"A Continuting Summary of Pending and Cor^pleted Litigation fegarding 
the Education of Handicapped Children, " published by the Council for 
Exceptional Children, Reston, Vo. Languqge soms^what inconsistent 
with the broad rights to education established in P,A>R,C. / Mills , and 
subsequent cases appeared in the earlier case of McMillan v> Board of 
Education 430 F.2d 1145 (2d Cir.,1970). 

54. Note also that many of the "problem" youngsters included in the plain- 
tiff class in Mills overlap with the po/enttui dropout population at Issue 
here. ^ 

55. The decision in Lau pointed to "state -Imposed standards" which required 
compulsory education, and emphcj^ized the Importcnce of English lan- 
guage proficiency, which was nqi being taught to members of the plain- 
tiff class. New Yoik similarly fequires compulsory school attendance 
and emphasizes proficiency In Basic skills vhtch are not being taught to 
the potential dropout class. / 

56. Note, however, that some (dithough not all) uf the H.E.W, guidelines 
for enforcement of £601 wh^ch were cited by the GDurt in Lay, spoke 
specifically in terms of rec/tlfying language deficiencies. 
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57. As in the handicapped exclusion coses, there is a significant 
overlap between the members of the plaintiff class in ASPiRA 
and the larger class of educationally deprived studenfs under 
consideration in this memorandum. Thus, the cbmplaint in 
ASPIRA alleges that "Approximately 70-80% of all plaintiffs 
drop out of school before completion. " 

58. The Court in Burnham v. Deportment of Public Health 349 F. 
Supp. 1335(N.D,,Ga.,1972) held that treatment of mental 
patients raised state low issues and did not rise to a showing 
of a deprivation of a federal Constitutional right, especially 
since the plaintiff class apparently included many patient? who 
were not involuntarily confined. Similarly in New York State 
Association for Retarded Children v. Rockefeller 357 F.Supp. 
752(E.D.,N.Y.,1973), the Court was skeptical of rhe Consti- 
tutional holdings in Wyatt . Much reliance was placed upon the 
Court's reading of the U.S. Supreme Court's ruling in Rodriguez , 
n.50, supra , as holding that there is no Constitutional require- 
ment to equalize educational opportunity. This interpretation 
does not seem justified by a full reading of Rodriguez , where the 
Court emphosized at several points that, according to the record, 
all students in Texas were receiving a minimum adequate educa- 
tion ( Rodriguez must also be read in the light of the U.S. Supreme 
Court's later pronouncements in Lou, supra at p. 35). Furthermore 
it should be noted that the Court in Rockefeller , despite its reser- 
vations about Wyott 's sweeping Constitutional holding, ortd its 
finding that the state officials were already attempting to raise 
standards of core, nevertheless ordered limited relief to ameliorate 
the "inhumane conditions" it found at the institution. (See also 
Rene Hi v. State Commissioner 73 Misc. 2d 251 ,262-3(S.Ct. , Rich. • 
Co., 1973), 0 contemporaneous state court decision concerning a 
patient at the same Willowbrook School, which ?trongiy relied on 
Wyof t in upholding o patient's right to "adequate treatment" under 
stGte low and the federal Constitution. 

59. Such on analogy was explicitly mode in Merle McClung, "Do Handi- 
capped Children Hove a Right to Minimally Adequate Education?" 
Harvard Center for Low and Educotion, Classification Materials 
(Sep't.,1973), 318,329 and in G.M. Ratner, "Remedying Failure 

to Teach Basic Skills, " Inequality in Education (Harvard Center for 
Low and Education, June, 1974) 15, 18. ^ 

60. The alleged class in Usen included virtually oil indigent.mentally 
handicapped children in Eric County. Although the Appellate Di- 
vision agreed with the lower Court that the State agencies should 
be required to show that the two named children in the proceeding 
were not being denied "proper services or focilities, " it held that, 
in the face of widely divergent individual needs, o doss action did 
not lie and that under the circumstances of the cose, on evidentiary 
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hearing before the Family Court, rather than a mandamus pro- 
ceeding in Supreme Court, was the appropriate procedural route. 

61. For an interesting discussion of the pendulum swing away from 
judicial deference to educational decision-makers see S. Goldstein 
"Reflections on Developing Trends in the Law of Student Rights" 
118 Pa. L. Rev. 612(1970). 

62. See n. 13, supra fVesumably, following the precedent of the right 
to treatment cases, such experts would directly consult with the 
Court and participate in the drafting of appropriate remedial plans. • 

63. See Ratner, op.cit ,, n.59, supra at 17. 

64. See Tyll Van Geel "Does the Constitution Establish a Right to on 
Education?" 82 U. of Chi. School Review 293 , 312(1974}. The " 
claim asserted by the plaintiff in the complaint recently filed in 
Peter W. Doe v. San Francisco Unified Schc^j I District et al (Civ. 
No. 653-312, Superior Ct., Calif.) similarly alleges a failure upon 
the part of the school authorities to make a bona fide effort to carry 
out their statutory obligations to deliver services, provide information 
to parents, etc. The allegations in Peter Doe , however, are framed 
in terms of a negligence action for money damages, an approach 
which would appear iv-rgely inapplicable in accomplishing the broad- 
based system-wide educational reform being sought herein. 

65. Cf. The analysis of Constitutional equal protection requirements in 
terms of "minimum protection" contained in F. Michelman "On Pro- 
tecting the Poor Through the Fourteenth Amendment" 83 Harv.L.Rev . 
7(1969). 

66. See cases cited at n.20, supra ; see also, Ratner, op.cit . ,n.60, supra , 
McClung, op.cit ., n.59, supra at 324. y 

67. See Paul Tractenberg, "Reforming School Finance Through State Con- 
stitutions :Robinson V. Cahill Points the Way" 27 Rutgers L.Rev . 365, 
456-7(1974). 

68. The distinction between "minimum standards" and "bona fide efforts" 
might be analogized to the difference between the re^quirement for 
"habilitation" in V/yatt and the coil for "suitable treatment" in Rouse 
(see p45, supra ). The minimal standards approach can also to a cer- 
tain extent be considered to be simply a demanding enforcement me- 
chanism to ensure that bona fide efforts are actually made to meet 
the educational needs of all studenk. 

69. Henry M. Levin estimates that the failure to attain a minimum of high 
school completion among the population of riKiles 25-34 years of age 

' 60 



in 1969 cost the noMon $237 billion in income over the lifeHme 
of these men and $71 billion for such schooling. See study cited 
in Dropouts ^ op.cit ,, n.8, supra at 53. 
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